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3mr i feeish pfa
Arising out of Order-In-Original No. 22/Ref/15-16 Dated: 23/03/2016 & 22/Ref/15-

16 Dated : 23/03/16
- issued by: Assistant Commissioner Central Excise (Div-III), .Ahmedabad-II

Q. 'Ef 3-14"1<>1cfic'11A-lklc!l&l cfiT ;;:rm~ 'Cfc'IT (Name & Address of the Appellant/Respondent)

Mis Swastik Enterprise

al{ czrf@a s 3r4tr 372r 3riar 3rra mar k at a s 3r2er # uf zrnfnfa #t
aar a mac 3rf@tart at 3-l1frc;r zqr q=tearur 3rrdaa war# aar ?& I.:, . .:,

Any person an aggrieved by this O_rder-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«r~ q;rttml'e;;ur~ :
.:,

Revision application to Government of India:

(1) (#) (@) #&hr3 era 3ff@fer 1994 #t rr 3a# aar agmi a a i qua
ear #t 3-er a 7arrrqas # 3iauiaqerur3la 37enc ura,±rd "fficliT{ , far +in6zr, rGea

faama,aft ifa, tta tr sac,i mi, me fee-11ooo1 at # car ufG [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@) zfem Rr gt am ti sa gr arum fa#r sisa zn 3rzr ara zr fhft
sisrarau sisran m sra u mr ii, znr fa# sisram zr sis ia a fa#t mgr
-tr n far isran ITT mnr RR 4fan h atra { it I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storag~ whether in a factory or in a warehouse

(an) an a ag R@##t lg znr #er faffm w znr m # faGaur i 3rztr eFs
actmr#3nz ara # Raz #m sit mnr h as fa#rz znrvr if fzffa & [

. .:,
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¢
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

I· duty. ·
I

aifa n4a at war«a zya #arr fg uit sq€t #fee mu al{&sitham?r wits
"eITT"r ~ ~ *~ ~. ~ * aRT "CJTffif err ~ -qx m ~ Tf fclir~ .. (.=f.2) 1998

arr 10o err fga Rh; ·T; tl
/

(d)

(1)

Credit of a,ny duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules mgde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under .~.1-~.
of the Fin?nce (No.2) Act, 1998. . ==..-. . . c--~·,tF

~~-~ (~) Pl-al-11c1ctl, 2001 *~ 9 ~ 3Rrfu fc!Plfch::. ·wr-r ~ ~-8 Tf err ~
ll, ~ 300T * wr 3lmT ~ ~ ~ ~ ,m:r * ~ ~-3001' ~~ 3001' c#r err-err
4Rafmersf 3ma fhzn uni afeg1 a# rer arr z. al garftf # ifnr 35-< i
~,:tf * :f@Ff * ~ * W~ i'r3ITT-6 ~ c#r Wt' ~~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of th'? 010 and Order~ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan ~videncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ,:.nder Major Head of Account.

(2) Rf@aura 3m)a arr Gzf iaa ya Garg wq1 ar ffl cp1=f "ITT m ~ 200/-m :f@Ff
c#r um! ail =ref via va ya ala a cur 3l ill 1000 /- #l #l gram #6 Gr;I .

C . . ,

The revision applicati(?n shall be accompanied by a fee of Rs;200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fr zyn, a#tr wnraa gen vihaar9 =naff@raw a u sr#e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4duqr yca 3rf@/fzI, 1944 c#r m 35-#1'/35-~ * 3lc'fl'@:-
i

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
a«ffawr pc1ijaa vi&fer ftm #tar zgca, ta ware zyca g haa 3rg1tr znrznfrvr
c#r fcrot;r -~~~ .=f. 3. 3ITT. • g, { Raft at vi
the special: bench of :custom, Excise & Service Tax .Appellate Tribunal of West ~~k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ·

0

0
(a)

(b)

(2)

~~2 (1) lei; Tf ~~* 3@lcfT c#r sr@la, 3r4tit #m «ft yen, #fruaa ggcs vi iaras sf)#tr -naff@raw (Rrec) # ufa 2fa #)Ra, rznnar i 3ii-20, ,

tea zfRaa aIug, #aftI, 3rgnraarz-360016.

To the ·west region~! bench of Customs, Excise & Service _Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

aRt Una zyca (srft) Ru1a4t, 2o01 6t arr s a sifa vwa zy-3 # ReiffRa f; gT
an49la +aruif@rat 4l { z7fl a fg 3r9la fh; T 3Trc!lf c#r·'q'R ,Reif feu ski snr zgca
c&r 'l=fi1T, ~ c#r 'l=fi1T 3m wrr:rr ·Tat ufna; s Galanat # t agi q; 1000/- #h hurt
zyfi t sai snr zyca #l ir, ans #t 'BT1T ajt awna ifn u; s Gara IT 50 GT4 1T 'ITT 'ill.;,:;:;;,, ~"""'
~ 5000 /- #pr fl 3tftt narqr ya #l arr, ant 6t +Wf 3TT'< WWTT <Tm -qp!RT ~-·· 50 · _ ~-•-·"~~ ·
'C'lruf m Ura Gnat & ar T; 1oooo/- #tr ?urft aft I 'clfl' ffl~ ·xfulx-e.l'< * "Wf ~ • r;-(·. ·-,,·,'r'?--\
tafaa ti/grresq ##in al art us rre a em fa«ht fa r4nan &r as %$. #;;j° \t
-WW cpf 'ITT ·°\nITT "G'cRf~ c#r cfio ~~ t I .· .\ (i:) ;/2'/

.. ' ' ., _/4f.,"0';"a>
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(W) 3Rn,1Y¾a q&-c,g;a 2(1) cfi" ;ij" ~ 3fc¥fR "iji" .m>ITTIT $~. 3fCfR;rr "iji" ~ ;ij"

A~. ~ 3,Ql&Gi ~ "Qcf ~~~ (TmZc) $ trRlcR"
~ ~. J!e,d-l&lafl& ;ij" 3TT-20, ~ ~ ~)~Qc'.c>I cljcl-Ql3s, ClfEf1Ufr Gfc!R,.. ~- . '

-_o

(2)

(3)

.:tte,d-l&latl&-38.0016.
(b) To the West regior:ial bench of Customs, Excise·.& Service Tax Appellate

Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above . ....--.-,.,...,....,. ·
~ 3,Ql&Gi ~ (~) Jil<-ld-llclc>t"I, 2001 $ 'QRf 6 "iji" ~ 1;fCBf ~.lJ.-3 ;ij"
effa f@as 31gr 3r4tar En@rswr R ar 3rd h fas 3rd fag az 3er
Rt a ufaif ea si s=ua grea #t ai, cznrr RR at 3it rznr wrznr suffer
rn 5 t>fruf m ~ c:i=ra=r i qe,r rn 1000/-3#t tat 1 szi 3eua gra Rt
a:rraT 3it wrzar arznr sgia Tu 5 rs zm c.,o t>fruf ctcn ~ ill rn c.,ooo/ -m
3heft ztatt 1 azi 3eur area # ajar 3# zr an ggi su so rr zT 3?
sznar zt at rn ~0000/ ffi ~ ~ I tf?rtr tte,I<-lcfl -l.TuH-cR "iji" ;;m:r t)' {-©ifchct
ls srre h a ,ii iier ii $ aN I I 5IF 3 IT h fcrn'i" ;;:rrf.trct" ttlc'iTuMch
@ha a as #r mar ans z szi 3n cnrnf@aw Rt asfr I R" "iji" ~ .3Jlcfacf
ur u¢ 9o/-# 3sr# zhf t
The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appea0 Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
1,000/-, 5000/- and~ 10,000/--where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac ana above 50 Lac respectively in the form crossed
bank draft in favour pf Asst. Registrar of branch of any nominate public sector
bank. of the place where the b!=:lnch of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of 500/-.

zJf@ z 3er a{ a 3resit as arr tar k at u=ta a 3er h frt
al rata 3u4 ia a f@an star aft zr rezr h ~~-.aft$_~ "Cl#r ffl
t)' m h fg zrenfelf 3r4lttzr zznf@awT at vans 3rft zn as4trwar 1Jcfj

.3J1cfacf ~ -a@f i " I · · .
In case of the order covers a number of ·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or ttie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising t 1 lacs fee of ~
100/- for each.-

(4) c;-.Ql<-llt>l<-l ~~ ~~1.90 ~~ ti°~im:@" $~-~ hs 3iaa ffffa fat
34er 3 3m7lad ITa 3Tr zrnfnfa ffuf@rrr a 32r ii t ueta #
1Jcfl "IJ1ci" tR" rn €.9 ht a cnrzzl rear fea a ztr uR?Gr I
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of 6.50 paise as prescribed
under scheduled-I iteni of the cqurt fee Act, 1975 as a;-nen,ded.

(5) s 3it waif@nr mat.al feiru al at frai # 3it ±ft ezn 3naffa frzn
sar ? sit t@tar grea, #stzr 3araa area is hara 3r@#tr znf@raw (aff4fr)

err, «&z 3 ef@a & 1
(6) Attention in invited to the rules covering these and other related matter

contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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ORDER IN APPEAL

The subject appeals are filed by M/s. Swastik Enterprise, Plot No.1304,Kerala
GIDC,Bavla, dist-Ahmedabad (hereinafter referred to as 'the appellant') against the
Order in Original Nos. 22 & 23/Ref/15-16 (hereinafter referred to as 'the impugned
orders') passed by the Assistant Commissioner, Central Excise, Division-IV,

Ahmedabad-Il (hereinafter referred to as 'the adjudicating authority).

2. The facts in brief of the case are the appellant being the exporter, had filed

two refund claims under rule 5 of CCR 2004,for Rs.168331/-and Rs.
213991/- for the refund of cenvat credit suffered on exported goods, through
merchant exporter under CT-I issued by bond accepting authority. The
appellant had filed refund claims with required documents. However, Copies
of relevant bill oflading, original ARE-1 , shipping bill, Disclaimer Certi. etc. not filed

with the claims. Therefore, Two Show Cause Notice issued as to why the claims
should not he rejected. Vide above Orders the adjudicating authority has rejected

both the refund claims.
3. Being aggrieved by the impugned orders, the appellant filed present appeals on

the following main grounds:

That the impugned Orders failed to ·decide the case on the basis of documents

available on record. The appellant placed reliance on CBEC Central Excise Manual
Ch-7 Para 13.2 andl3.5. That the identity of the exported goods is established from

export documents i.e., Letter of acceptance of proof of export. That appellant is not in
a possession of the documents called for, as the same are filed with bond authority.

2

That exporter is never in possession of original and duplicate copy OF ARE -I .

The appellant placed reliance on CBEC Central Excise Manual Ch-7 Para 13.2
and 13.5. they also relied on following judicial decisions;

l.KEIInd.Ltd.2014(313)ELT895(G01)2.WIPROLTD.2014(307)E.L.T.206(GOI]
3.HOMCARE ]I[P.LTD. 2006 (197)E.L.T.1 10(T]

4. Personal hearing was granted on 19 -6-17. Shri Archit kotwal, Consutant

attended on behalf of the appellant. He requested to consider the submission made
in their grounds of appeal and submitted copies of relevant letters addressed by

supdt. Bond. I have carefully gone through all case records placed before me in the
form of Show Cause Notice, the impugned order and written submissions made in

GOA. I find that, the refund of cenvat credit covered under Rule 5 of CCR
2004 read with Noti. No. 27 / 12-CE [NT] dated 18-6-12, wherein
procedures and safeguard obligatory for the refund claim have been
described. Further, I find that, the refund claims filed by the appellant with the
adjudicating authority are treated as incomplete as the concerned Copies of, bill
oflading, original ARE-1 , shipping bill, Disclaimer certi. etc. not filed along with the
claims. As the appellant failed to submit the relevant documents, the said refund

0
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"'claims have been rejected. Further, I find that, the Appellant has submitted that he
is not in a possession of the documents called for, as the same are filed with bond

authority,That exporter is never in possession of original anc duplicate copy of ARE -I

I refer to the notification No.27/12-CE[NT] dated 18-6-12 which is reproduced

below:

2.0 Safeguards, conditions and limitations.- Refund of CENVAT Credit under rule
5 of the said rules, shall be subjected to the following safeguards, conditions and
limitations, namely:

(a) .

(i] .

3.0 Procedure for filing the refund claim. - (a) The manufacturer or provider of
output service, as the case may be, shall submit an application in Form A annexed
to the notification, to the Assistant Commissioner or Central Excise or Deputy
Commissioner of Central Excise, as the case may be, in whose jurisdiction,

(i) the factory from which the final products arc experted is situated.

(ii) the registered premises of the provider of service from which output

0 services are exported is situated.

" (b) The application in the Form A along with the documents specified
therein and enclosures relating to the quarter for which refund is being claimed
shall be filed by the claimant, before the expiry of the period specified in section 11B
of the Central Excise Act, 1944 ( 1 of 1944).

Original copy of the A.R.E. 1(ii)

(c)

(d)

(e)

(I) The Assistant Commissioner or Deputy Commissioner to whom the application
for refund is made may call for any document in case he has reason to believe that
information provided in the refund claim is incorrect or insufficient and further
enquiry needs to be caused before the sanction of refund claim.

(g) At the time of sanctioning the refund claim the Assistant Commissioner or
Deputy Commissioner shall satisfy himself or herself in respect of the correctness of
the claim and the fact that goods cleared for export or services provided have actually
been exported and allow the claim of exporter of goods or services in full or part as
the case may be.

Further, I also refer to the CBEC Central Excise Manual Ch-7 para 8.3.

Thefollowing documents shall be required forfiling claim ofrebate.

(i) A request on the letterhead of the exporter. containing claim of rebate, A.R.E.I
numbers and dates, corresponding invoice numbers and dates amount of rebate

on each A.R.E.1 and its calculations,

o



(iii}

(iv}

(v)

(vi}

F.NO.V2[72]14 & 15 /Ahd-ll/Appeal-11/2016-17

Invoice issued under Rule 11,

Self attested copy ofshipping bill, and

Selfattested copy ofBill ofLading,

Disclaimer certificate, in case where claimant is other than exporter. 11

Further, Paragraph 8.4 of Part I of Chapter 8 Export under claim for rebate of

CBEC's Excise Manual ofSupplementary Instruction 2005 is reproduced below:

"8.4 After satisfying himself that the goods cleared for export under the relevant

A.R.E.1 applications and a reasoned order shall be issued. 11

7. It is apparent from the above said provisions that original copy of A.R.E.1 is

an essential part of the documents for refund/rebate claim and on the basis of the

information given by the manufacturer/ exporter as certified by the jurisdictional

Range Superintendent in the A.R.E.1, the admissibility of claim can be decided by the

refund sanctioning authority. It is clear that, the appellant have failed to submit

supporting documents to prove the legitimacy of their refund claims. Further, in
absence of original ARE-1, he is not found as followed the procedures and
conditions laid down in the said Notification. Therefore, I hold that the impugned

order is correct and legal.

8. In view of the foregoing discussion and findings, I uphold the impugned order

and disallow the appeal filed by the appellant.

9. 3741oaa arr a# #sta{ 3r4tit mr fzrr 3ql#a at# fan mar el

9. The appeal filed by the appellant stand disposed off in above terms.

away2
(3mar in)

Atteste~o
[K.K.Parmar

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s. Swastik Enterprise,
Plot No.1304, Kerala GIDC,
Bavla -Bagodra highway.

Ta- Bavla,
Dist-Ahmedabad.

Copy to:
l. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-.I.
3. The Asstt. Commissioner, Central Excise, Div:-IV, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

ycuardfile. 6. PA file.
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